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Defendants Scott Wetzel, Inc. and Scott Olsen submit this 
Reply Memorandum in Opposition to Plaintiffs' Petition for 
Rehearing. 
INTRODUCTION 
The Atkinsons' minor son, Chad Atkinson, suffered 
permanent injury while a patient at Primary Children's Medical 
Center on or about March 4, 1983. After the injury, the 
Atkinson's entered into settlement negotiations with Intermountain 
Health Care ("IHC") through IHC's insurance adjuster, Scott Wetzel 
Services, Inc. ("Wetzel"). Scott Olsen ("Olsen"), who was an 
employee of Wetzel, met with the Atkinsons on several occasions to 
discuss possible settlement terms. Once the conditions for 
settlement had been agreed upon, an agreement was drafted and was 
submitted to Judge Philip Fishier for approval. The Atkinsons 
later claimed the settlement was inadequate, and filed a complaint 
on July 26, 1987. 
All of the defendants filed motions for summary 
judgment. Judge David Young of the Third Judicial District Court 
granted defendants' motions and denied the Atkinsons' motion to 
amend their complaint to allow a claim for medical malpractice. 
The Atkinsons appealed that order to this court. This court 
affirmed the trial court's determination that as a matter of law 
no genuine issues of material facts existed and that the 
Atkinsons' other claims were also without merit. 
The Atkinsons have now petitioned this court for a 
rehearing on the grounds that (1) Judge Fishier relied solely on 
the Atkinsons' statements that a satisfactory settlement had been 
made in approving the settlement/ and (2) the Atkinsons' 
constitutional right to a jury trial has been breached. 
ARGUMENT 
I. THIS COURT PROPERLY RULED THAT THE PROBATE HEARING IN WHICH 
THE SETTLEMENT AGREEMENT WAS APPROVED BY JUDGE FISHLER WAS 
CONDUCTED IN A JURISPRUDENTIAL MANNER. 
It is generally accepted that a guardian ad litem acting 
for a minor may negotiate a compromise or settlement agreement and 
that such an agreement will be binding if approved by the court. 
Garcia v. Middle Rio Grande Conservancy Dist., 664 P.2d 1000 (N.M. 
App. 1983). When a court is called upon to sanction a compromise 
of an infant's claim the court may ratify the settlement "if the 
court determines that the transaction is in the best interests of 
the protected person.- Utah Code Ann. § 75-5-409(2). If the 
court is satisfied that the infant's rights and interests are 
promoted and secured by the compromise, the court should uphold 
the settlement, especially where it puts an end to disputes and 
litigation as to doubtful rights. 42 Am. Jur. 2d Infants, § 153 
(1969) . 
A
« Judge Fishier Did Not Breach His Duty in Finding That the 
Settlement Agreement Was in the Best Interests of Chad 
Atkinson. 
The Atkinsons, in their petition for rehearing, argue 
that this court committed error by ruling that the probate hearing 
was conducted in a jurisprudential manner. Specifically, the 
Atkinsons allege Judge Fishier did not make an independent 
determination as to the appropriateness of the settlement, but 
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rather only relied on the Atkinsons* statements that they believed 
the settlement was fair. 
The Atkinsons' arguments are misplaced. An examination 
of the record shows that Judge Fishier properly considered several 
factors before concluding that the settlement was in the best 
interests of Chad Atkinson. For instance, in addition to 
inquiring about the fairness of the settlement. Judge Fishier also 
questioned the Atkinsons regarding: (1) the nature of Chad's 
injuries; (2) whether they believed they had a valid claim against 
IHC; (3) whether they had consulted a lawyer about the settlement; 
(4) whether they understood the payment structure of the 
settlement; (5) the amount of total payout under the plan; and 
(6) whether they understood they would not be able to sue IHC in 
the future, even if Chad's injuries became worse than 
anticipated. Transcript of Hearing, July 22, 1983, at pp. 1-4. 
Judge Fishier also testified that prior to confirmation 
of the settlement that he read IHC's petition for approval of the 
settlement. Fishier deposition at pp. 13, 14. Therefore, Judge 
Fishier would have been aware that Chad's brain damage was the 
result of a plug forming in his respirator tube, and that the 
extent of brain damage had not been ascertained by the parties at 
that time. The petition also would have advised Judge Fishier of 
the express terms of the settlement agreement in which IHC agreed 
to pay all medical expenses, both past and future, in addition to 
paying the Atkinsons more than one million dollars over the course 
of Chad's life. Petition for Approval of Settlement at pp. 1-4. 
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From the foregoing facts it is apparent that Judge 
Fishier was sufficiently advised of the circumstances and 
provisions underlying the settlement agreement as to enable him to 
reasonably conclude that approval of the settlement was in Chad's 
best interests as required by Section 75-5-409(2) of the Utah Code. 
B. It Would Have Been Unreasonable For Judge Fishier to Have 
Substituted His Judgment For That of the Atkinsons. 
The Atkinsons have averred that Judge Fishier should have 
inquired into the details of their lawsuit, substituted his 
judgment for their own, and forced the matter to trial. However, 
given the inherent risks of litigation, and the fact that the 
Atkinsons could have received nothing, or significantly less at 
trial, it would have been unreasonable for Judge Atkinson to have 
substituted his judgment for that of the Atkinsons. This is 
especially true where Judge Fishier was aware that Chad's medical 
expenses will be paid for, and the Atkinsons will receive payments 
of up to $1,280,000.00 if Chad lives until age 65. 
C. The Leading Case Cited By The Atkinsons in Their Petition 
is Distinguishable From the Case at Bar. 
The Atkinsons have cited the case of Missouri Pacific R. 
Co. v. Lasca, 99 P. 616 (Kan. 1909), as the leading case in 
support of their proposition that Judge Fishier breached his duty 
in approving the settlement. However, Lasca is distinguishable 
from the case at bar because the amount of the settlement in view 
of the injuries was ridiculously low ($95.00) considering the 
injuries suffered. Moreover, at the settlement hearing the judge 
received no evidence except testimony by the parents that they 
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believed terms of compromise were satisfactory. As already 
discussed, Judge Fishier was privy to all the information he 
needed to find the settlement was in Chad's best interests. There 
is nothing in the record which shows Judge Fishier abused his 
discretion in this matter. 
II. THIS COURT PROPERLY RULED THAT NO GENUINE ISSUES OF MATERIAL 
FACT EXIST AND THAT SUMMARY JUDGEMENT WAS PROPER. 
This court has held that "summary judgment is appropriate 
if the pleadings and all other submissions show that there is no 
genuine issue as to any material fact and that the moving party is 
entitled to judgment as a matter of law." Utah R. Civ. P. 56(c); 
Geneva Pipe Co. v. S & H Ins. Co., 714 P.2d 648, 649 (Utah 1986). 
The rule on summary judgment has been held to be applicable when 
some facts remain in dispute but are not genuinely controverted. 
Heolar Ranch, Inc. v. Stillman, 619 P.2d 1390 (Utah 1980). 
A. The Atkinsons' Knew Chad Suffered Brain Damage As a 
Result of the Incident in March of 1983 at Primary 
Children's Hospital. 
The Atkinson's have alleged in their petition, inter 
alia, that an error was committed by this court because a jury 
should have been allowed to decide whether the Atkinsons were 
misled about the seriousness of Chad's condition. The Atkinsons' 
claim these misrepresentations caused them to unjustly settle 
their claim. However, the undisputed facts in this case 
demonstrate that the Atkinsons knew their child had sustained 
brain damage. Contained in the Court Transcript of Hearing, 







Do you believe you have a claim against 
Intermountain health Care? 
Yes, I do. 
What's the nature of the child's injury? 
Brain damage. 
* * * * * * * 
Do you believe that you, on behalf of 
the child, have a claim against 
Intermountain Health Care? 
MR. ATKINSON: Yes, I do. 
Transcript at pp. 2-4. 
Other facts further show that the Atkinsons understood 
Chad was severely impaired. The following is taken from the 
Deposition of Dr. Joel Thompson: 
Q: At this conversation [with the Atkinsons prior to 
Chad's discharge from the hospital] did you tell 





I indicated there was brain damage and that the 
problems that he had, the seizures and so forth were 
the result of the brain not working the way it 
should. (p. 11) 
Did you tell Roger and Polly that the brain damage 
could be permanent? 
Yes. (p. 12) 
To the best of your knowledge have you ever at any 
time understated in conversations with any of the 
Atkinson family members Chad's condition or prospect 
of ultimate outcome? 
A: No, sir. (p. 37) 
In addition to knowing that Chad suffered brain damage, 
the Atkinsons also knew that the injury could be permanent and 
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severe. The contents of the release which the Atkinson's read, 
had explained to them# and signed, expressly states: 
The undersigneds hereby declare and represent 
that the injuries sustained by Chad Atkinson 
are or may be permanent and progressive and 
that recovery therefrom is uncertain and 
indefinite • . . (R. 417) 
Furthermore, at the settlement hearing, the court clarified and 
questioned the Atkinsons about the issue: 
THE COURT: Do you understand that by settling this 
case, and regardless of what later 
transpires, when you find out later that 
the child's injury is worse than you 
anticipated, and on the other hand even if 
it's better, that you will not ever be 
able to come back against Intermountain 
Health Care? Do you understand that? 
MR. ATKINSON: Yes, sir, I do. 
Transcript at p. 2. 
It is evident from the foregoing that the Atkinsons 
thoroughly understood that Chad was brain damaged and that there 
might be later more serious developments from the injury than 
those existing at the time of settlement. Moreover, it was 
definitely explained and clearly understood that the release was 
in full satisfaction of all such future disabilities which might 
result from the injury. Although the Atkinsons have tried to 
create a factual question by clamining that they understood 
otherwise, it is clear from the record that no actual dispute 
exists as to this issue. The Atkinsons should not be granted a 
rehearing by rehashing arguments which have already been considered 
and rejected by this court. See Slip Opinion at pp. 7, 8. 
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III. SUMMARY JUDGMENT SHOULD BE AFFIRMED AS TO WETZEL AND OLSEN 
BECAUSE THEY OWED NO DUTY TO THE ATKINSONS. 
Even assuming, arguendo, that Judge Fishier breached his 
duty to see that the settlement was in the best interests of Chad 
Atkinson, or that the Atkinsons were denied their constitutional 
right to trial; as to Wetzel and Olsen, this court's affirmation 
of summary judgment should be upheld because Wetzel and Olsen owed 
no duty of disclosure to the Atkinsons. 
The case of Chapman v. Primary Children's HOSP., 784 P.2d 
1181 (Utah 1989), is directly on point on this issue. In Chapman, 
the parents of a brain damaged child brought a medical malpractice 
action against Primary Children's Hospital, the Scott Wetzel 
Company (which had been hired to investigate accident claims 
against the hospital), and the treating physician. Plaintiffs 
based their charges against Scott Wetzel on statements allegedly 
made by its representative which the plaintiffs claim amounted to 
fraudulent concealment of medical malpractice. All of the 
defendants filed motions for summary judgment. The trial court 
granted the motions and plaintiffs appealed to this court. 
In affirming summary judgment as to Scott Wetzel, this 
court held that even if plaintiffs' assertions of misrepresentation 
were true, no fiduciary relationship existed between plaintiffs 
and Scott Wetzel so as to give rise to a duty of disclosure. Id. 
at 1186. In reaching this conclusion, the court recognized that 
Scott Wetzel was under an independent contract to Intermountain 
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Health Care to investigate accident claims involving Primary 
Children's Hospital and that it had no responsibility to 
plaintiffs. I&. This court concluded that absent a duty to speak 
the truth/ neither material omissions nor fraudulent statements 
are actionable. Id. 
Applying Chapman to the facts of the case at bar, it is 
apparent that summary judgment was properly entered on behalf of 
Wetzel and Olsen. Like the plaintiffs in Chapman, the Atkinsons 
have alleged that Wetzel and Olsen misrepresented the seriousness 
of Chad's condition, causing the Atkinson's to settle their 
claim. However, Wetzel and Olsen were agents of IHC hired solely 
to investigate and negotiate claims on IHC's behalf. They had no 
fiduciary duty to inform the Atkinsons as to the nature of Chad's 
injuries or the appropriateness of the settlement terms. 
Because Wetzel and Olsen owed no duty to the Atkinsons, 
any claim by the Atkinsons that they were misled by either of 
these parties is not actionable. Therefore, the Atkinson's 
petition for rehearing should be denied as to Wetzel and Olsen. 
CONCLUSION 
It is apparent from the record that Judge Fishier was 
advised of the necessary circumstances and provisions underlying 
the settlement agreement as to enable him to reasonably conclude 
that approval of the settlement agreement was in Chad's best 
interests. Moreover, given the risks of litigation and the large 
amount of settlement the Atkinsons were offered, it would have 
been unreasonable for Judge Fishier to have substituted his 
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judgment for that of the Atkinsons. It is also evident that the 
Atkinsons thoroughly understood that Chad was brain damaged and 
that there might be later more serious developments from the 
injury than those existing at the time of settlement. However, 
even assuming this court rejects the foregoing and accepts the 
Atkinsons' arguments, summary judgment should still be affirmed as 
to Wetzel and Olsen, because as agents of IHC they owed no 
fiduciary duty to the Atkinsons. 
DATED this A ( day of September, 1990. 
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